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A Union of Professionals

Guidance for AFT Members

What Are My Rights during a State of Emergency?

The U.S. Constitution vests the national government with a set of specific enumerated powers. The rest of
the powers are reserved to states, with public health traditionally falling under a state government’s
powers. In actuality, the federal government’s ability to bring together resources and technical expertise
and work to scale on issues that cross state lines have made it an essential partner in responding to public
health crises. And states have in many instances given local governments their own sets of powers and
abilities to respond to public health crises. The result is that the policy response—coming from all three
levels of government—can appear confusing. But state governments have important and clear
responsibilities apart from the federal government and set the parameters for local response.

When a state, city or county is hit by a natural disaster, a security threat or an infectious disease outbreak,
all states have mechanisms that allow government officials to declare a state of emergency, thereby
activating powers and resources that are unavailable in non-emergencies. Every state gives its governor
the authority to declare one or more types of emergencies, and these emergency declarations have
various implications for AFT members:'

e Activation of state emergency response plans and mutual aid agreements.
Mutual aid agreements facilitate rapid sharing of emergency aid and resources among
governments. During Hurricane Katrina, for example, states provided shelter, food, clothing and
education for residents who had to flee New Orleans.? Mutual aid agreements might be used to
resolve questions about scope of practice for licensed healthcare professionals who are providing
care in another state from the one in which they are licensed.?

e Activation of a state emergency operations center and incident command system.
An emergency operations center is a “specially designated centralized facility where officials meet
face to face to coordinate a jurisdiction’s overall disaster response and recovery efforts in support
of field operations.”* In New York, as part of the city’s preparedness efforts regarding COVID-19,
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* https://www.washington.edu/uwem/resources/emergency-operations-center/
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the New York Department of Health and Mental Hygiene has activated an incident command
system that is aimed at focusing agency resources on COVID response.

e Authority to expend funds and deploy personnel, equipment, supplies and stockpiles.
Gov. Jay Inslee’s declaration of emergency directs the Washington State Department of Health
and other state agencies to “identify and provide appropriate personnel for conducting necessary
and ongoing incident related assessments.”

e Activation of statutory immunities and liability protections for those involved in response
activities.
Hospital licensure laws and professional scope of practice, and laws relating to the liability of
hospitals, healthcare workers and other healthcare providers, are subject to waiver under a state
of emergency.® Without statutory immunities and liability protections, for example, a licensed
healthcare provider may be subject to negligence claims “for exceeding scope of practice by
making decisions or undertaking tasks beyond what state law permits for their profession.”®
e Streamlining of state administrative procedures, such as procurement requirements.
Under a state of emergency, state officials may be able to circumvent state competitive bidding
requirements in order to speed up the procurement process.’
e Suspension and waiver of statutes, rules and regulations.
In California, for example, Gov. Gavin Newsom’s emergency proclamation authorizes the waiver,
suspension or alteration of various statutory provisions related to time periods for renewing local
emergency proclamations, licensing requirements for health facilities that treat legally isolated
COVID-19 patients, state and local laws related to the sharing of medical information, patient
transportation to health facilities, and the licensing requirements for child and adult care
facilities.®? Gubernatorial power to suspend laws and regulation is discussed in more detail below.
Governors in most states have some power to suspend state laws and/or regulations in order to provide
services and resources during a declared emergency:’

e 35 states permit governors to suspend or amend both statutes and regulations.

e 7 states permit governors to amend regulations during a declared emergency, but the governors
are not explicitly authorized to modify or remove statutes.

e 8states and the District of Columbia provide no explicit authority to governors to change statutes
or regulations during a declared emergency.
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Green = Governor can change both statutes and regulations during a declared emergency
Orange = Governor can only change regulations during a declared emergency
White = No explicit authority to change statutes or regulations during a declared emergency
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States may take additional steps to create new emergency powers. For example, New York recently passed
legislation that gives the governor power to act when a crisis is “impending” or “urgent” and gives new
powers beyond the ability to suspend laws. Those powers would be exercised through executive order."

At this writing, there are at least 10 states that have declared a virus-related emergency, including:
e (California

o Florida

o Illinois

e Kentucky

e Maryland

o New York

e Oregon

e Pennsylvania
e Utah

1% https://www.nysenate.gov/legislation/bills/2019/s7919



e Washington

There are currently locally declared emergencies in New York City, King County in Washington, and
Sonoma County and San Diego County in California, at the least.

One concern we have is that emergency declarations have the power to undo rules and regulations that
support our members in their work. Regulations regarding scope of practice, overtime and licensure all
may be subject to change. And a brief review of collective bargaining agreements finds examples where
the declaration of a state of emergency allows management to take steps regarding assignments,
scheduling, overtime and other provisions.

What needs to be explored is the extent to which these emergency powers can be used to ensure that
healthcare workers have the support they need. For example, California issued guidance about how
workers who are quarantined can file for a short-term disability insurance benefit.!' States might
potentially use an emergency declaration to provide presumptive coverage for quarantined or exposed
workers for unemployment insurance, disability, workers’ compensation or other state benefits to
provide support for workers who have to self-quarantine.

One final note: The ability of state and local governments to suspend laws, rules and regulations could

have wide implications. The Geneva Centre for Security Sector Governance raises important issues about

the implementation of emergency laws in an international context that are relevant here. It warns that:
“The implementation of emergency law invariably leads to restrictions on normal economic, civil
or political activity and rights in order to address the extraordinary circumstances that have given
rise to the emergency situation. Certain restrictions may be fully justified. At the same time, there
is a danger that a government will take advantage of a state of emergency to introduce
unwarranted restrictions on human rights and civil liberties, to neutralize political opponents, to
postpone elections, or for other self-serving purposes that would be more difficult to pursue under

normal circumstances.”!?

1 https://edd.ca.gov/about edd/coronavirus-2019.htm
12 https://www.files.ethz.ch/isn/14131/backgrounder 02 states emergency.pdf




